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4 --------------------------------------)
IN THE MATTER OF: )

5 )
TRINITY BROADCASTING OF FLORIDA, INC. )

6 and )
GLENDALE BROADCASTING COMPANY )

7 )
Miami, Florida )

8 --------------------------------------)

FEDERAL COMMUNiCATIONS COMMISSION
OFFICE OF THE SECRETARY

MM DOCKET NO. 93-75

9 The above-entitled matter came on for hearing
pursuant to Notice before Judge Joseph Chachkin,

10 Administrative Law Judge, at 2000 L Street, N.W., Washington,
D.C., in Courtroom No.3, on Friday, December 3, 1993 at 9:30

11 a.m.

12 APPEARANCES:

13 On Behalf of Trinity Broadcasting of Florida, Inc.:

14 EUGENE MULLIN, Esquire
NATHANIEL EMMONS, Esquire

15 HOWARD A. TOPEL, Esquire
CHRISTOPHER HOLT, Esquire

16 Mullin, RhYne, Emmons and Topel
1000 Connecticut Avenue, Suite #500

17 Washington, D.C. 20036-5383

18 On Behalf of Glendale Broadcasting Company

19 LEWIS COHEN, Esquire
JOHN SCHAUBLE, Esquire

20 Cohen and Berfield, P.C.
1129 20th Street, NW

21 Washington, D.C. 20036

22 On Behalf of S.A.L.A.D.:

23 DAVID HONIG, Esquire
DAVID McCURDY, Esquire

24 1800 NW 187 Street
Miami, Florida 33056
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PRO C E E DIN G S
(9:30 a.m.)

JUDGE CHACHKIN: On the record. Today we're going

3 to take up S.A.L.A.D.'s exhibits as the first order of

4 business, is that correct?

5

6

7

MR. HONIG: Yes, Your Honor.

JUDGE CHACHKIN: All right.

MR. HONIG: Your Honor, S.A.L.A.D. has exchanged to

8 the parties and provided Your Honor with S.A.L.A.D. Exhibits

9 numbered 1 through 34 in a binder and is giving the court

10 reporter two copies. I'd also like to provide Your Honor, and

11 have already provided the recorder with a reformed exhibit

12 which is S.A.L.A.D. number 32. It is a, it's listed, it is 54

13 pages and it replaces the exhibit originally exchanged as

14 Exhibit 32, correcting a number of errors in copying and some,

15 and removing duplicated pages.

16

17 little--

18

19

JUDGE CHACHKIN: Which are your color binders, I'm a

MR. HONIG: One black binder.

JUDGE CHACHKIN: One black binder. Oh, this one.

20 All right.

21

22 exhibits

23

24

MR. HONIG: We've already exchanged one binder of

JUDGE CHACHKIN: Yeah, but

MR. HONIG: We thought, we thought this was a simple

25 case, Your Honor.
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JUDGE CHACHKIN: Yeah. It's certainly proven to be

2 simple, yes.

3 MR. HONIG: Following Your Honor, should I read

4 through the descriptions and I, and identify the 34 exhibits

5 at this time?

6 JUDGE CHACHKIN: Yes, if --

MR. HONIG: Okay, S.A.L.A.D.'s Exhibit number 1 is

7

8

9

MR. HONIG: Okay.

JUDGE CHACHKIN: you can do that.

10 the September 16, 1993 deposition of Branford Brown which is

11 27 pages. S.A.L.A.D. Exhibit number 2 is the September 13,

12 1993 deposition of Andrew Cherry Jr., which is 49 pages.

13 S.A.L.A.D. Exhibit number 3 is the September 13, '93

14 deposition of Charles Carey, which is 32 pages. S.A.L.A.D.

15 Exhibit number 4 is the September 15, 1993 deposition of

16 Sherwood Dubois, 25 pages. S.A.L.A.D. Exhibit number 5 is the

17 September 13, 1993 deposition of Donald Jones, which is 21

18 pages.

19 S.A.L.A.D. Exhibit number 6 is the September 13,

20 1993 deposition of Johnny McMillion, which is 41 pages.

21 S.A.L.A.D. Exhibit number 7 is the September 13, 1993

22 deposition of Carlton Moore, which is 23 pages. S.A.L.A.D.

23 Exhibit number 8 is the September 13 '93 deposition of

24 Kathleen Shea, which is 21 pages. S.A.L.A.D. Exhibit number 9

25 is the September 13, 1993 deposition of Osvaldo Soto which is
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1 52 pages. S.A.L.A.D. Exhibit number 10 is the September 15,

2 1993 deposition of Rodney Thaxton, which is 21 pages.

3 S.A.L.A.D. Exhibit number 11 is the September 15,

4 1993 deposition of William Thompson, which is 20 pages.

5 S.A.L.A.D. Exhibit number 12 is the August 9, 1993 declaration

6 of Bradford Brown, which is 2 pages. S.A.L.A.D. Exhibit 13 is

7 the August 9, 1993 declaration of Dr. Andrew Cherry, which is

8 three pages. S.A.L.A.D. Exhibit 14 is the August 9, 1993

9 declaration of Charles W. Cherry, which is two pages.

10 S.A.L.A.D. Exhibit 15 is the July 29, 1993 declaration of

11 Sherwood DuBois, which is two pages.

12 S.A.L.A.D. Exhibit 16 is the August 10, 1993

13 declaration of, of D. Marvin Jones, who is the same person as

14 Donald Jones. That is two pages. S.A.L.A.D. Exhibit 17 is

15 the August 10, 1993 declaration of Johnny R. McMillion which

16 is five pages. S.A.L.A.D. Exhibit 18 is the August 10, 1993

17 declaration of Carlton Moore, which is two pages. S.A.L.A.D.

18 Exhibit 19 is the August 11, 1993 declaration of Kathleen

19 Shea, which is two pages. S.A.L.A.D. Exhibit 20 is the August

20 10, 1993 declaration of Osvaldo Soto, which is two pages.

21 S.A.L.A.D. Exhibit 21 is the August 10, 1993

22 declaration of Rodney Thaxton, which is four pages.

23 S.A.L.A.D. Exhibit 22 is the July 30, 1993 declaration of

24 William Thompson Jr., which is two pages. S.A.L.A.D. Exhibit

25 23 is a 13 page biographical sketch of Bradford E. Brown.
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1 S.A.L.A.D. Exhibit 24 is a 10 page vitae of Dr. Andrew

2 Lawrence Cherry, Jr. S.A.L.A.D. Exhibit 25 is a two page

3 resume of Charles W. Cherry II.

4 S.A.L.A.D. Exhibit 26 is a three page resume of

5 Rodney Thaxton. S.A.L.A.D. Exhibit 27 is a two page resume of

6 Carlton Moore. S.A.L.A.D. Exhibit 28 is a 14 page exhibit

7 consisting of excerpts of the issues programs list from 1987

8 through 1991 inclusive of Channel 45. These lists in

9 S.A.L.A.D. Exhibit 28 are, collect the programming which the

10 station claims to be responsive to the issue of AIDS.

11 And S.A.L.A.D. Exhibits 29 and

12 MR. MULLIN: Excuse me. Could Counsel make clear

13 that S.A.L.A.D. Exhibits 28 through 34 were prepared by

14 S.A.L.A.D. and not by the station although they are excerpts

15 from issues programs list prepared by the station?

16 MR. HONIG: That's correct, and the cover page of

17 each of those is a cover page which was prepared by

18 S.A.L.A.D., and these were excerpts which were collected from

19 these issues programs list by S.A.L.A.D. which we believe to

20 be accurate and complete.

21 The, Exhibits 29 through 34 follow the same format

22 as S.A.L.A.D. 28. S.A.L.A.D. Exhibit 9 are those excerpts of

23 the issues programs list for those same years which the

24 station claims to be responsive to the issue of crime --

25 JUDGE CHACHKIN: You mean 29, not 9.
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MR. HONIG: 29, I'm sorry, Your Honor. That is 56

3 S.A.L.A.D. Exhibit 30 are the excerpts of the issues

4 programs lists which the station claims to be responsive to

5 the issue of discrimination, ethnic and minority groups and

6 immigration. That is 16 pages. S.A.L.A.D. Exhibit 31 are,

7 consists of the excerpts of programming from the issues

8 programs list which the station claims to be responsive to the

9 issue of the economy, cost of living, inflation, poverty and

10 unemployment, and it is 34 pages.

11 S.A.L.A.D. Exhibit 32 are excerpts of the issues

12 programs list which the station claims to be responsive to the

13 issue of education and schools; that is listed in our summary

14 as 60 pages but we have exchanged a reformed exhibit which is

15 correct and that reformed exhibit is 54 pages. S.A.L.A.D.

16 Exhibit 33 is the excerpts of the issues programs list which

17 the station claims to be responsive to the issue of housing

18 and homelessness, and that's 18 -- it says copies but it's 18

19 pages, forgive me.

20 And S.A.L.A.D. Exhibit 34 is the excerpts of the

21 issues programs list the station claims to be responsive to

22 the issue of pollution and environment. That is 10 pages and

23 that concludes the contents of our exhibits which we've

24 exchanged.

25 We'd ask that they be marked for identification as
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1 stated.

2 JUDGE CHACHKIN: The documents described by counsel

3 will be marked for identification as S.A.L.A.D. Exhibits 1

4 through 34.

5 (The documents referred to as

6 S.A.L.A.D. Exhibits 1 through 34 were

7 marked for identification.)

8

9

10

MR. MULLIN: Your Honor, could I say one thing?

JUDGE CHACHKIN: Yes.

MR. MULLIN: Judge Chachkin, S.A.L.A.D. Exhibits 28

11 through 34, the illustrative program list, were referred to by

12 different numbers in the depositions; however, it is very

13 clear in context I believe the, what document is being

14 referred to. If a formal stipulation is needed for example

15 that S.A.L.A.D. Exhibit 28 was Trinity Deposition Exhibit 3,

16 that can be provided, but I think that's probably not going to

17 be necessary.

18

19

JUDGE CHACHKIN: Fine.

MR. HONIG: Your Honor, please forgive me for the

20 fact that the exhibits are not in the most logical order for

21 the purpose of, of moving their admission. With Your Honor's

22 indulgence I'd like to just begin with Salad Exhibit 12,

23 that's--

24 JUDGE CHACHKIN: That's fine, as long as we've

25 identified them in chronological order, we can begin anywhere.
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2 S.A.L.A.D. Exhibit 12, the declaration of Branford Brown. And

3 I would move S.A.L.A.D. Exhibit 12 into evidence.

4 MR. MULLIN: We object to 12 entirely, because this

5 witness, Dr. Brown, has no knowledge of Channel 45 programming

6 other than what he has read in the extracts from the issues

7 programs lists, or certain of them supplied by Mr. Honig. In

8 his deposition which serves I guess the purpose of voir dire

9 as well as the purpose of cross examination he was quite

10 explicit about that; for example the question was asked: "Is

11 this a true statement, all of your knowledge of the

12 programming on Channel 45 comes from what you have read in the

13 documents that have been identified in this proceeding as

14 Trinity Exhibit 20 and Trinity Exhibit 34," which are issues

15 programs list, and his answer was "That's correct." Then he

16 was asked, "And again, perhaps this is redundant but I want to

17 be very precise about it, you have not seen or reviewed any of

18 the particular programs that are described in that exhibit,"

19 his answer was "No, my knowledge of the programs is based on

20 the summaries, and I assumed of course that people did their

21 very best job to summarize the contents of the program in a

22 brief response."

23 I think this was the sort of thing that you must

24 have had in mind when at a prehearing conference you said, if

25 I understand you correctly referring to page 137 of the
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1 transcript, insofar as they just review programs lists it

2 doesn't seem to be relevant. I think you said that or words

3 to the same effect several times on that occasion.

4 So on that basis we object to the exhibit entirely.

5 We will have other objections also, let me state them now.

6 It's also objectionable in its entirety because it simply

7 consists of this witness's evaluation of the content of

8 certain issues programs lists. He's saying the station should

9 have responded to the needs it ascertained with different

10 programming and indeed it might have, but that's for the

11 station to determine and not Dr. Brown to determine and that's

12 for you to determine whether or not that was accurately done.

13 For someone to come along later and say that different

14 programming responsive to the needs of pollution or

15 discrimination or different spokespersons should have been

16 offered is not appropriate testimony.

17 So on those two grounds we object to the exhibit in

18 its entirety.

19

20

21

MR. HONIG: Your Honor --

JUDGE CHACHKIN: Mr. Honig?

MR. HONIG: Your Honor, I'd like to respond to

22 Counsel's second objection first if I could. All of the

23 eleven S.A.L.A.D. witnesses are, and I think Counsel would

24 agree, distinguished community leaders. With the exception of

25 Donald Jones I think it would be accurate to say that they are
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1 not people who have watched the station more than

2 sporadically; they are regular viewers as the Commission

3 defines regular but they are not consistent viewers. And

4 consequently they have provided an evaluation of the issues

5 programs list and have stated after reviewing those lists what

6 other types of programming they thought were appropriate.

7 Well, that's not dissimilar from the testimony that the 30

8 witnesses, community leader witnesses offered by Trinity have

9 provided. They have stated that they liked some of the

10 programming and thought it could be responsive. These

11 witnesses have said that they do not think some of the

12 programming was responsive. That is relevant evidence and,

13 and ought to be allowed in with the parties free to argue in

14 their findings whether some of the witnesses are more

15 competent than others. But certainly these witnesses are

16 competent on the subject of the community needs about which

17 they've testified.

18 Now as to Counsel's first objection relating to the

19 issues programs list, I think Counsel's objection properly

20 goes to the, the weight rather than the relevance or

21 admissibility of this declaration and the others. In the case

22 of Office of Communication of the United Church of Christ v.

23 FCC, 707 F2nd 1413 (DC Circuit 1983), the Commission reversed,

24 when it deregulated radio, on the one question of the need to

25 retain in the public files these issues programs lists. That
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